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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

iEeALDd € MANN
AY IORNEY GENERAL

Kon., Geo. N, Bhepperd
Comptroller of Publie Asecunts
Austin, Texas

Dear 8ir:

Opiaion No. 0-5211
Re: The r--‘itnnoc tax

¥e ars in pée 2 aJetter or April 9, resding
a8 followst

on the Suprems Court rendersd an
opiniou in ros n whieh they held that oaly
one-half of the pro¢ : suranee aade paysdle to a
surviviag spoube was subjeol to an igheritance

tnx en th: insurenge was {sgsued after merriege sud the

h %0 be advised bow %o app the rule aa
hs ajove meationed cese to & situation mimi-

B %e Gourt in the case of Bleskaman et sl, v,
Hansen, Tex. 8. 0%< R,., Yol. 11, page 352, in an opirxion by
Justice Sharp, bas definitely settled the application of Aytieie
7117, Y. R, C. 8., as smended in 1939, as 1% spplies wh.:p the
policy of insurence is taken out by the decedent upon Jis }ife
ia favor of the wife, and the prenium is pald ocut of sommunity
fynds, The eocurt hnil. undsr this provision of the statute,
that only one-half of the procseds of sueh polxoiEpaascd as
part of the degedent's estate for lnkerlteance taR purpcses,
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sudbjeos, of sourse, to the exempsion of $40,000., as provided
ia the statute, Your questioz {s: Does the statute have the
seme epplication under {dentical facts, exoept that the bene-
fielary is not the wife, But & third person.

¥e proceed to enswor your inquiry upon the assump-
tion that there is no question of ipsursadle interest involved.
Ia Blaskaan ot sl. v, Hanson, supra, the ¢ourt was not ealled
apoa 40 pass direstly n the qus:‘ten propounded by you, dut
s eareful reading of this esse and the ressoa advanssd by the
eoury for the conslusion reached leads us t0 the inevitedle
eonglusion that the rule would be the sane 1ti:gpllod to the
ssme faots, although the benefiolary wag & th person and
2ot the wife of the decedent. Yor the sake of elerisy we. quote
that portion of Article 7117, emended in 1939, here under gon-
sideretion, whieh is as follows: :

. ¢ « inoluding proitrtr passing under a general

power of appointnment exereised by the decedent by will,

ineludiag the proceeis of life insuranse to ths extent

of the sawunt regeivadle by the exegytor or sdminissrator

as insurance under polieclies taken out by the decedent upon

;%g_g;gllééfi and to the extent o exseds over Forty
ousa ars (840,000} of the smount reselvable by

all other beneficiaries ss !nsursioe under policies taken
eus by the desedent uwpon his own 1life." (Tmpheeis ours)

Justiece Sherp, in the ezse of Blaokman et el. v.
Henson, suprs, steted as followas: S

"It is rendily ssen $hat the wordimg of the Federal
statate and the amenisent of the State statute is praeti-
eelly identicsl. Before the 1919 amendment of Article
7117, suprs, the Federal statute had besn sonasrusd dy
the United Stetes Suprezms Court in lang v, Commiasioner
of Internal Reveaue, 304 U, S. 264, 82 L. X4, 1331, In
that eass the Supreme Court of the Unised SSates had before
i% s case involving the sams facts ss Ners involved. The
property righits of the parties were governed by the laws
of the State of Washingtoa, whers the eommunity property
law was, and is, in foree. The escurt held in that sase
that omly one-half of the proceeds of & poliey $ssued
after the narriage on the dececned's 1ife, the wife deing
the sole benefialary, and ell preziums having beea peaid
from eommunity funds, will be computed €or taXes as & D&rd
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QSA; ¥ Tex. :ur.é‘x._ fiA0. The opinion of
the Supreme Court of the tod !‘nto- fa the lang esne
Bas bdeon followed in She following sasss: Dela L
Commissicner, 11) Fel. (24) 48 (C, €. A, 5%2) ate of
Sheara Noody, €esd. v. Oumissioner, BTA, Dookets Ne. 97084."

, The senflist snd asmfusion ss 30 the ecnstruetica
sad epplisatsion of the Jederal statute was definitely sestled
in the o of v § saioner of Imtermal kevemus, 304
U, 8. 264, 82 L. B4, 13J). Thls cese aroesd ia the Btate of
Yashingion, ¢ co-:nit“ztoporly state, dul the conelusion of
the eours s pot dep B Shat questien. The detedent
was 8 huabend asd father, who had, during the marr s takea
out pelisies, in some of whieh his wife was the - benefielery,
and ia some of whieh his eshildrea were the mamed deneficlaries.
The Suprems Court of She United States held that She pelisies
were $0 3¢ inelwded in the Qecedent's sstale, subjeet %o estate
tax only $o She sxteat of one-half thareef, whiesh was Said for
out of the dessdent's part of she sommunity funds. VWith refer-
enes to 3be pelieies payable to the wife, the sourt relied in
pars wpon I:?vllions of She pert treagury regulatiea do-
sigred so interpret _nd te slorify $he revenus ast. But ss %o
the polisies peyabld %o the ehildrea, (t2ird parties) the sours
said there was ne pertinest irsasury regulatioa, and it dased
i3 desleion selely wpon She wording of She Tederal sst iNself,
and the court sald, page 883 of the epinien:
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*"There ohildren were naned densfiecliaries amd
Ir-hu were paid from sommunity fumds the situation
s not withia %he fse wo of the Regulasions

Bt the rather oVriows wmderlying the definision
of what esonstitutes a poliey 'taken out By She assured’
should de respasted. JIa She adaoned alear d90lara-
{04 TV TIW puned that Congress intealed 1 3
iiee dougny and peid for with $he funds of gnetier taan
A ured spd 20% payadie ¢ She lasterthd estate, she
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X% is thus doslared By the Buprems Conurs of the
United Biates $hdS "taken out by the decodont” moans She expendi-
ture of decedeat's funds; that in semmanity propart{.nnu
where prexiwms are peid vith cemsunitry fuads, enly 1f of the
insuranse proeeeds Sueh & $49¢ ars %o be {-oxuu for eatate
Sax purposes. O0r %0 express 1% in another way, the sours held
that notwithstanding the whole premium msy have Besn pald with
.mm:{rnu-, that portion of the presium so paid deloaging

to the o's half of \khe mui:{ 434 not operate as insuranse
“Sakea eut by the decedeni™, and thus should de sxeluded,

Ia the eane of Do lappe v. Commissionar, 11) 7. (24)
48, arising froa the sommunisy property stete of lLouisiena, the
sourt seid, pege 31t

*In esomput estate Saxes oR the eeds of life
. insuranee the quastion o s deelided is or She deesdant
paid all or oanly % of the premiume. IS is waimportans
whothesr She Nenefleliary reseives the yrosseds as separate
Property or as sommunity property. Ian sither sase, if the
uns have deon paid out of sommunity fwunds, She wife
pald one half of the eos% of She insuranes and the
desedent has paid the othey Malf.*

¥e SAiak the sams eonelusion was expressed i3 the
sase of Estate of Shearz Moody, Decessed, et al. v, Cosmisgiocner,
fTOR our Shate, passed upon by the Board of Tax Appeals. Ia
brief, the Beard of Tax Appsals deelared that the proportioa eof
She proceesds 4 for by preaiuwss, whether from separate or
community s, sheuld de the messure of the amount of lnpur-
2268 0 be ineluded in the entate of desedent f'or estate tax

puryoses.,
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Yo are, Skerefors, sompslled by She avove deeisions

to hold Shat one~helf of the preseeds of imsuranee upen
the 1life of the de¢edent pansed for iakeritanes tax ees,
alskough the deneficlary was a taind y and not the wife eof
the detedent, notwithstanding the preufum for the imsurenee was
pald with sommunity funds of She )k end wife, and you aye
asoordingly so advised.

Yours vary Sruly

KOVED LAY 15, 1943 APIORKIY QEMERAL OF TRIAS
1ST AESISTANT »
. ~ Assistend
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